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IN THE COURT OF SUB Divisional JUDICIAL MAGISTRATE, UDALGURI 

DISTRICT- UDALGURI, BTAD 

 

G.R. Case No. 316/16 

Under Section – 341/325/34 of IPC 

 

State of Assam 

Versus 

Mr. Mintu Das, Pinku Das @ Milan and Pullak Das…..… Accused 

 

Present- Mr. Dimbeswar Taye, AJS; 

SUB DIVISIONAL JUDICIAL MAGISTRATE (SADAR). 

 

ADVOCATES 

For the prosecution:– Mr Nandira Narjari, APP. 

For the defence:- Mr. Bhaskar Jyoti Sarmah. 

 

Evidence recorded on:– 09-09-2016, 18-10-2016, 22-11-2016, 26-12-2016, 19-04-2017, 

23-05-2017, 22-06-2017, 31-08-2017.  

 

Argument Heard on:–  18/12/2017 

Judgment delivered:–   18/12/2017 

 

JUDGMENT 

1. This warrant case triable under chapter XIX of CrPC was instituted upon a police 

report against the accused, Mr. Mintu Das, Pinku Das @ Milan and Pullak Das . 

 

2. Brief fact of the case: On 24-03-2016, one Sri Debajit Sutradhar, filed an 

Ejahar before Officer In-Charge of Tangla P.S., alleging therein that on that day at 

2.00 PM while his younger brother Dibmbeswar Sutradhar was going to Milanpur 

Chowk the accused, Mr. Mintu Das, Pinku Das @ Milan and Pullak Das, had 
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attacked him and assaulted him. Consequently, his brother sustained severe 

injuries on his body.  

 

3. On receipt of the ejahar a case was registered as Tangla P.S. Case No- 36/2016 

under section- 341/325/34 of IPC. After completion of investigation police 

submitted charge sheet against accused, Mr. Mintu Das, Pinku Das @ Milan and 

Pullak Das, under section 341/325/34  of IPC. 

 

4. Cognizance of the offense was taken on the Police Report. In due course accused 

appeared. Copies of relevant documents were furnished to the accused as 

required under section 207 of Cr.P.C. Thereafter, Considering relevant materials on 

record charges under section 341/325/34 of IPC, framed read over and explained 

to the accused, to which they refused to plead guilty of the offenses and claimed 

to be tried.  

 

5. The prosecution examined as many as 12 witnesses in support of the case. The 

examination of accused under section 313 Cr.P.C. was recorded. The accused did 

not examine any witness. 

  

6. Points for determination:- In the case point of determination will be as 

follows- 

Whether the accused in furtherance of common intention wrongfully 

restrained Dimbeswar Sutradhar on his way to a shop of Milanpur Chowk? 

 

Whether accused in furtherance of common intention voluntarily caused 

grievous hurt to said Dimbeswar Sutradhar? 

 

7. I have heard the learned Asst. P.P. appearing for the state of Assam, and heard 

learned counsel the accused person. I have gone through the evidence placed 

before the Court and gone through other materials available on record.  
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DISCUSSION DECISION AND REASONS THEREOF- 

 

Now I proceed to appreciate the evidence below to see whether the prosecution has 

succeeded to bring home the charges levelled against the accused person.    

 

8. For convenience of reader of the judgment I deem it proper to refer to the 

evidence adduced by witnesses during trial.  

 

9. The PW1, Debajit Sutradhar, has testified that during last Holi at about 3.30 to 

4.00 PM his brother Dimbeswar Sutradhar was having fun with the younger 

brother of accused Pullak Das. At that time the accused persons thinking that his 

brother had been quarreling with Pullak Das’ brother they hit hit on the head of 

his brother with Pira (a sitting tool). As a result he sustained injury and was taken 

to Tangla Civil Hospital. But considering the serious nature of injury he was 

referred to Mangaldai Civil Hospital and therefrom he was again referred to GMCH 

but they got him treated at Hayat Hospital. On the same day evening he lodged 

an FIR against the accused persons. Exbt.-1 is the FIR lodged by him and Exbt.-

1(1) is his signature. 

 
In his cross examination PW1 has testified that he did not see the occurrence 

with his own eyes. He did not have any clear idea about the place of occurrence 

and so he did not know the persons residing beside the place of occurrence. He 

did not write the FIR in his own hand writing and so he could not say the 

contents of the FIR. He had heard that Pullak Das was coming from somewhere 

before the incident took place. He has denied that his brother Dimbeswar was 

heavily drunk on that day and he got injury by falling on the ground. He has 

further denied that the accused persons did not  assault him. He had heard that 

only one, out of the three accused persons, assaulted his brother.  

 
10. The PW2, Khirod Sutradhar, has testified that during last Holi at about 2.00 PM 

while his younger brother Dimbeswar Sutradhar was playing Holi the accused 

persons assaulted him which resulted sustained injury on his head. They took him 
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to Tangla Civil Hospital. But considering the serious nature of injury he was 

referred to Mangaldai Civil Hospital and therefrom he was again referred to GMCH 

but they got him treated at Hayat Hospital. 

 

In his cross examination PW2 has testified that at the relevant time he was in his 

friend’s house and did not see the occurrence with his own eyes. He did not have 

any exact idea where the occurrence took place but came to hear that the 

incident took place at Milanpur. He do not know the exact cause of the incident 

but have heard that someone had assaulted his brother Dimbeswar. 

 

11. The PW3, Bulu Sutradhar,  has testified that during last Holi at about 2.00 PM her 

brother-in-law Dimbeswar Sutradhar was playing Holi and at the relevant time 

she was at home when he was brought to home in injured condition. She have 

heard that the accused persons had assaulted him. Later on, he was taken to 

hospital for treatment. 

 

In her cross examination PW3 has testified that she did not see the occurrence 

with her own eyes. The police came to their house in connection with the case 

and asked her about her name and other particulars. She did not have any exact 

idea about the place of occurrence and could not say if Dimbeswar was drunk on 

that day. She did not know anything about the actual happening of the case. 

 
12. The PW4, Dharmajit Rabha, has testified that during last Holi during afternoon he 

was with Dimbeswar Sutradhar, and they were playing Holi when accused Mintu 

assaulted Dimbeswar with a Pira (sitting tool) on his chest. Then a quarrel took 

place and as a result of assault Dimbeswar was bleeding from his nose and 

mouth. Then they took him to Tangla Civil Hospital and he had been treated 

there. From hospital he returned back to home and later on he came to know 

that Dimbeswar was referred to Guwahati for better treatment. 

In his cross examination PW4 has testified that he could not recollect the exact 

date of occurrence. To the North of the place of occurrence is the shop of Pranab 
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Das. To the South of the placw of occurrence is the house of Munna. To the East 

of the place of occurrence is the house of Dipak. He did not know the name of 

the persons residing to West of the place of occurrence. He saw accused Mintu 

assaulting Dimbeswar. On the day of occurrence they consumed alcohol. He has 

denied that Dimbeswar fell down on the stone and got injuries due to influence of 

excessive alcohol. He has denied that no accident took place. He has further 

denied  that he had deposed falsely in the interest of Dimbeswar as the former 

treat the latter like his own brother. 

 
13. The PW5, Montu Rabha, has testified that during last Holi in the afternoon he, 

Debajit Sutradhar, accused persons and others were playing Holi at Medhipara 

Chowk. At that time the accused person went to sprinkle Holi powder on 

Dimbeswar Sutradhar and at that time some incident of assault took place and 

the accused assaulted Dimbeswar. He saw the present three (3) accused persons 

assaulting Dimbeswar with his own eyes. As a result of assault Dimbeswar 

sustained injuries and he was bleeding from his mouth. They separated the 

accused persons and Dimbeswar from the quarrel and then took the injured to 

Tangla CHC and therefrom to Hayat Hospital Guwahati for better treatment. 

 

In his cross examination PW5 has testified that on that day they were altogether 

playing Holi and dancing. The quarrel broke out all of a sudden and how injured 

got the injuries he could not say. He has denied that the accused persons did not 

assault Dimbeswar. There were houses of other persons nearby the place of 

occurrence. The place of occurrence was bounded by North-house of Dipankar 

Ojha; South –not known to him; East-not known to him and West-not known. He 

has been doing business since last 5 years. They took alcohol on that day. They 

all consumed alcohol. He has denied that Dimbeswar consumed excessive alcohol 

on that day and he got injuries by falling on stone. He has further denied  that he 

had deposed falsely in the interest of Dimbeswar as latter is his friend. 

 

14. The PW6, Dipankar Ojha, has testified that during the day of Holi of 2016 he, 

Montu Rabha, Dimbeswar Sutradhar and Dharma Rabha were coming towards 
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Milanpur Chowk, where on the way they met accused Pullak and talked with him.  

Suddenly, a quarrel took place between Dimbeswar and Pullak. They tried to 

separate them but suddenly the other accused Pinku Das gave a blow on the 

chest of Dimbeswar. Instantly, he fell down on the ground. They took him to 

Tangla hospital for treatment. He was referred to Mangaldai for better treatment. 

They turned back from Tangla hospital. 

In his cross examination PW6 has testified that they were playing holi and 

dancing at a little distance from Milanpur chowk. The incident took place in the 

courtyard of one Sakuntala and at that time some family members of the house 

were present. Sakuntala was not present but her family member Elisa was 

present. He did not know how the quarrel took place. He did not state to Police 

that the accused hit Dimbeswar on his chest. On that day they all, including the 

accused persons consumed alcohol. He has denied that Dimbeswar consumed 

excessive alcohol and then fell down on a stone and sustained injuries.  The place 

of occurrence was bounded by North- Makan Baruah, South- He Sarmah, East- 

Nagen Saharia, and West- Bimala Deka. His house is situated nearby Milanpur 

Chowk. He has denied that he had deposed falsely in the interest of Dimbeswar 

as the latter is his friend. He has further denied  that he was not present at the 

time of incident. 

 
15. The PW7, Babul Das, has testified that on the day of Holi of 2016, while returning 

from Bazar at about 4.00 PM he saw a gathering of people in front of the house 

of one Bimala.  On being asked the people told him that some quarrel had taken 

place between the accused persons and Dimbeswar Sutradhar and also heard 

that Dimbeswar fell down and sustained injuries. Subsequently, what happened 

he could not say as he came back to his home. After about 2/3 days of the 

occurrence, police recorded his statement. 

In his cross examination PW7 has testified that the occurrence took place, 

probably on 25th March, 2016. He did not see the accused persons at the place of 

occurrence. He heard that Dimbeswar engaged in some pushing and pulling. He 

also heard that Dimbeswar consumed excessive alcohol and then fell down and 
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got injuries. He could not say where the alleged incident took place but found the 

gathering of people in front of the house of one Bimala. 

 
16. The PW8, Mridula Sarania, has testified that she had heard that a quarrel took 

place where the informant’s brother Dimbeswar Sutradhar was involved and then 

she went to their house to know what had happened. In the meantime police had 

also arrived in the house of the informant and asked her about her name and 

other particulars. She did not know how and where the incident took place. 

 

In her cross examination PW8 has testified that when the police asked about the 

incident she replied that Dimbeswar Sutradhar fell down and got injuries in 

intoxicated state of mind.  

 

17. The PW9, Dimbeswar Sutradhar, has testified that on the day of Holi of 2016 at 

about 1.00 PM he and his friends went out to play Holi and was talking with 

Pullak in the house of his neighbour when suddenly the accused Pinku assaulted 

him with a Pira (sitting tool) on his chest. Instantly, blood started coming out 

from his mouth and he fell down. In the meantime his mother and others came to 

the place of occurrence and took him to the medical for treatment. As result of 

the blow he sustained injury in his chest. He was treated at Hayat Hospital, 

Guwahati. 

 

In his cross examination PW9 has testified that police recorded his statement in 

connection with the case after coming from the hospital. He could not recollect 

then the date on which his statement was recorded by the I/O. He has denied 

that he did not state to the I/O that while he was talking to Pullak the accused 

Pinku assaulted him with a Pira in his chest. At the time of occurrence along with 

him Dharmajit Rabha, Montu Sutradhar, Dipak Ojha were present. He was in the 

house of Dipak Ojha at that time. The incident happened in the courtyard of 

Munna, who was a neighbor of Dipak Ojha. He has denied that at the relevant 

time he was heavily drunk and he got injuries by falling and that the accused 
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persons did not assault him. He has further denied  that at the relevant time he 

tried to assault accused Pullak and then fell down and got the injuries. 

 

18. The PW10, Baijanti Sutradhar, has testified that on the day of Holi of 2016 the 

accused persons tried to pour Holi colour on small children and at that time her 

son Dimbeswar  Sutradhar objected but without paying any heed they assaulted 

him which resulted sustained injuries in his chest and head. After getting the 

information they came to the place of occurrence and saw her son in injured 

condition lying on the ground. Then they took him to Hayat Hospital for 

treatment, he was admitted in the hospital for some days and after getting well 

they brought him back. 

 

In her cross examination PW10 has testified that at the time of occurrence she 

was at home. The distance between the place of the occurrence and her house is 

about half mile. She did not see the incident happening. She arrived afterwards. 

The I/O recorded her statement after four (4) days. Her son does daily labour. 

Her son Dimbeswar does not alcohol. She has denied that her son fell down on 

stones after consuming alcohol and got injuries and that the accused persons did 

not assault him.  

 

19. The PW11, Dr. Amit Ronghang, has testified that on 24/03/2106 he examined one 

Dimbeswar Sutradhar with reference Tangla PS Case No.36/16 and on 

examination found alleged H/O physical assault to head on 24/03/16 at 3.00 PM 

followed by fall on hard leading to transient loc and nasal bleed, brought to Hayat 

on 24/03/16 at 7.30 PM on presentation patient was under influence of heavy 

alcohol abased. NCCT head revealed normal. CXR PAV revealed normal. Other 

evaluation revealed normal given only supportive treatment. The age of injury 

was fresh. The nature was grievous. The weapon used/cause of injury- physical 

assault, fall on blunt object. In this respect he had submitted a report. Exbt.-2 is 

the injury report and Exbt.-2(1) is his signature.  
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In his cross examination PW11 has testified that Hayat was a private hospital. He 

was not a Government appointed doctor. There was no mention about the police 

person who escorted the injured to the hospital. At the time of examination, the 

patient was found heavily drunk. 

 

20. The PW12, Maheswar Sarma has testified that he conducted investigation of the 

case. He visited place of occurrence, recorded statement of witness, drew up the 

sketch map Exbt. 3. He collected medical report Exbt.3. After completion of 

investigation he submitted charge sheet Exbt.4. 

 

21. During his cross examination PW12 has stated that the local people saw him in 

the place of occurrence. But he had not recorded the name of those person in the 

CD (Case Diary). He went to the place of occurrence on 25-03-2016 at 10.00 AM. 

On inquiry it was found that the place of occurrence is a vacant space lying in 

between two houses. As per the sketch map house of Shiv Charan Das is located 

at east side of the PO. He has stated that he had not seized anything from the 

spot. He recorded statement of PW9 on 29-03-2016. He has stated that PW9 did 

not tell him that while he was talking to Pullak then accused Pinku assaulted him 

with a Pira on his chest. But he has stated that older three accused had assaulted 

him. He has affirmed that the victim got his medical examination done by himself. 

He has denied that he had not conducted the investigation properly. 

 

ARGUMENT OF THE PARTIES 

22. Ld. Mr. Bhaskar Jyoti Sarmah, Counsel for accused referring to the judgment of 

Hon’ble Gauhati High Court in Saleh Ahmed vs State of Assam reported in 

2014(2) Gauhati Law Journal 663, has argued that victim PW9 in his statement 

u/s 161 Cr.P.C. did not depose that accused Pinku Das used a Pira for inflicting 

blow on him. Therefore, his statement on this point is not believable. Referring to 

another judgment of Hon’ble Gauhati High Court in Rajib Kakati Ali vs State of 

Assam reported in 2014(2) Gauhati Law Journal 670, Ld. Mr. Sarmah has 

submitted that here in this case the I/O has failed to seize the blood stained cloth 
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and alleged Pira (a sitting tool) to corroborate the prosecution case. Therefore, 

non seizure of this articles without giving any explanation rest doubt on velocity 

of prosecution story that the Pira was used by the accused and victim was 

bleeding from his nose. Now, referring to another  another judgment of Hon’ble 

Gauhati High Court in Haradhan Das Ali vs State of Tripura reported in 2014(2) 

Gauhati Law Journal 93, Ld. Mr. Sarmah has contended that the I/O has failed to 

mention in the site plant the exact place of occurrence wherefrom the Pira was 

picked up by the accused. He has further added that according to PW6 the 

incident took place in the courtyard of Sakuntala however, according to PW9 

victim the incident took in the house of Dipak Ojha. eferring to another judgment 

of Hon’ble Gauhati High Court in Subhash Gupta Ali vs State of Assam reported in 

2015(2) Gauhati Law Journal 618, Ld. Mr. Sarmah has submitted that accused is 

not required to prove their plea beyond all reasonable doubt and his burden is not 

heavy as that of prosecution to prove his case. Referring to another judgment of 

Hon’ble Supreme Court in State of U.P. vs Ram Veer Singh decided in 05/09/2007, 

Ld. Mr. Sarmah has submitted that the golden thread which runs through the web 

of administration of justice in criminal cases is that if two views are possible on 

the evidence adduced in the case one pointing to the guilt of accused and the 

other to his innocence, the view which is favourable to the accused should be 

adopted. The paramount consideration of the court is to ensure that miscarriage 

of justice is prevented. A miscarriage of justice which may arise from acquittal of 

guilty is no less than from conviction of an innocent.  

 

APPRECIATION OF EVIDENCE 

23. From the appreciation of the evidence it appears that  Ejahar Exbt.1 lodged on 

24-03-2016 on the same day. It was registered Tangla PS Case No. 36/2016. It 

reveals that on 24-03-2016 PW11 Dr. Amit Ronghang examined the victim 

Dimbeswar Sutradhar and found fresh injuries on his body. It appears that 

prosecution has projected PW9 Dimbeswar Sutradhar as victim in this case. From 

perusal of statement of the victim it appears that the occurrence took place at 

around 1.00 PM on the day of Holi in the year 2016. It has been alleged that at 
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the relevant time victim PW9 was talking with one Pullak. From such scrutiny, it 

appears that accused has stated to have assaulted the victim PW9 with a Pira on 

his chest. However, the I/O PW12 has confirmed that PW9 did not tell him that 

the accused assaulted him with a Pira. 

 

24. On such scrutiny, it appears that PW4 Dharamjit Rabha, PW5 Montu Rabha and 

PW6 Dipankar Ojha were present at the scene of occurrence at the relevant time. 

As per statement of Montu Rabha at the material time he along with Debajit 

Sutradhar and the accused persons were playing Holi at the Medhipara Chowk. It 

appears that at the relevant time PW6 Dipankar Ojha, Montu Rabha, Dharma 

Rabha and PW9 Dimbeswar Sutradhar were coming towards Milanpur Chowk. On 

the way they met the accused persons and a quarrel broke out between them.  

 

25. From such scrutiny it appears that PW4 has stated that accused assaulted PW9 

victim with a Pira. However, PW5 and PW6 were silent regarding use of any such 

instrument at the time of occurrence. However, PW6 Dipankar Ojha has stated 

that accused Pinku Das gave blow on the chest of Dimbeswar Sutradhar. It 

appears that as a result of said assault PW9 victim sustained injuries and he was 

bleeding from the mouth.  

 

26. From such scrutiny it appears that PW1 Debajit Sutradhar, PW2 Khirod Sutradhar, 

PW3 Bulu Sutradhar and PW8 Mridula Sarania did not see the occurrence. It 

appears that they were not present at the place of occurrence when the incident 

took place. Therefore, the statements of PW1, PW2, PW3, and PW8 didn’t help 

the prosecution. 

 

27. From such scrutiny, it appears that PW5 Montu Rabha was playing with the 

accused persons. On that day they were altogether playing and dancing. As per 

statement of PW5, they took alcohol on that day. However, he has denied that 

victim Dimbeswar consumed excessive alcohol and got injuries by falling down on 

stone. It appears that statement of PW4, PW5 and PW6 are tested by the 
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accused with extensive cross examination but nothing material could be extracted 

to discredit their testimony. Therefore, their statements stand on higher pedestal. 

However, as referred to the above as alleged by the witnesses that accused Pinku 

assaulted the victim PW9 with a Pira is not believable. Albeit, it is natural being a 

common man level of understanding and perception differ from man to man. In 

that way, when the witnesses appeared before the Court the influence by the 

atmosphere of the Court and often give evidence to their own perception and 

recollection of the alleged incident. Therefore, after considering the statements of 

all the four witnesses viz. PW4, PW5, PW6, and PW9 it can be inferred that on 

that day of Holi a quarrel broke out between accused and the victim. These facts 

are not disputed by the parties. However, it appears that the victim PW9 has 

himself did not explain the modus operandi of the accused Pullak Das and Pinku 

Das at the time of occurrence in commission of this offense. As such, it is difficult 

to arrive at conclusion that Pullak Das and Pinku Das acted in furtherance of a 

common intention with accused Pinku Das. 

 

28. It is rightly, submitted by Ld. Counsel for the accused that the site plan Exbt.3 

has not been prepared by giving details of specifications of crime scene. It also 

appear that the name of owners of the houses, shops and the name of roads etc. 

are not mentioned in the sketch map Exbt.3. However, from the sketch map 

Exbt.3 it is clearly visible that the occurrence took place near two houses. It 

appears that the occurrence shown in the middle place of front yard of two 

houses. However, from the sketch map it cannot be understood whether there are 

any boundaries between the two houses or not. However, from the sketch map it 

can be inferred that the place of occurrence is a courtyard of a house near a 

Chowk. 

 

29. From such perusal it appears that according to PW9 at the relevant time accused 

persons approached the victim to sprinkle holi powder on victim. It also appears 

that in the consequence to the incident a quarrel broke out in sequel to which 
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PW9 sustained injury on his body. However, from the available material it appears 

that the injury was simple in nature. 

 

30. Therefore, in view of the foregoing discussion I have arrived at a conclusion that 

the incident of place while playing holi and the accused person did not try to 

wrongfully restrain the victim. However, it appears that accused Pinku Das used 

criminal force on the victim. It also appears that victim Dimbeswar Sutradhar 

sustained a simple injury. Therefore, after considering entire material it is held 

that the accused Pinku Das has committed offense u/s 323 of Cr.P.C.   

 

 

FINDING 

31. From the aforesaid discussion and in view of the deposition of prosecution 

witnesses it is held that, the prosecution has miserably failed to prove the charge 

under section 341/325/34 of IPC against the accused, Md. Mintu Das, and Pullak 

Das, beyond all reasonable doubt. Accordingly, it is held that accused, Md. Mintu 

Das, and Pullak Das, are not guilty of the offense punishable under section 

341/325/34 of IPC and set at liberty forthwith 

 

32. However the prosecution succeeded to prove its case against accused, Pinku Das 

@ Milan under section 323 of IPC 

 

ORDER 

33. Accordingly, invoking power under section 222 of CrPC, I convict accused  Pinku 

Das @ Milan under section 323 of IPC. I have considered the fact and 

circumstances of the case. It appears that the occurrence took place on the day 

of Holy. It appears that the occurrence took place when the accused was playing 

holy with the victim. It also appears that the parties are under influence of 

alcohol. Therefore, instead of sentencing the accused I released him after due 

admonition under section 3 of the Probation of Offender’s Act, 1958. 
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34. The case is disposed of on contest. 

 

35. The bail bond stand extended for another period of six months as per 

requirement of section 437 A of Cr.P.C. 

Given under my hand and seal of this court on this 18th day of December, 2017. 

Typed and Corrected by me  

 

 

 

Sub Divisional  Judicial Magistrate (S) 

Udalguri (BTAD) 

 

 

 

ANNEXURE 

1.  Prosecution Witnesses:- 

P.W. 1:- Debajit Sutradhar, 

P.W.2:- Khirod Sutradhar, 

P.W.3:- Bulu Sutradhar, 

P.W.4:- Dharmajit Rabha, 

P.W.5:- Montu Rabha, 

P.W.6:- Dipankar Ojha, 

P.W.7:- Babul Das, 

P.W.8:- Mridula Sarania, 

P.W.9:- Dimbeswar Sutradhar, 

P.W.10:- Baijanti Sutradhar, 

P.W.11:- Dr. Amit Ronghang 

P.W.12:- Maheswar Sarma 

 

2.  Defence Witnesses:-  None 

3.  Court Witnesses:-   None 
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4.  Prosecution Exhibits:- 

Exbt.1:- FIR 

Exbt. 2:- Injury report 

Exbt.3:- Sketch map, Medical report 

Exbt.4:- Charge sheet 

 

5.  Defence Exhibits:-  Nil 

 

Sub Divisional  Judicial Magistrate 

Udalguri, BTAD 


